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TOWARDS A NEW PARADIGM OF LEGAL CERTAINTY
Stefano Bertea”

Abstract

In this essay | critically address and compare two alternative theories of legal certainty. To begin with, |
introduce the positivist theory, which will be argued to be historically important and theoretically
insightful but also based on questionable assumptions and leaving central aspects of legal certainty
unexplained. This justifies the discussion of a different approach to legal certainty, one that can be
developed by building on the fundamental tenets underpinning what is here called the argumentation-
based account of law. This alternative view brings forward dimensions of legal certainty that are either
completely neglected or underexposed in the positivist treatment. In particular, | argue that embracing the
argumentation-based account of law forces upon us a procedural and rationalist notion of legal certainty
which has a complex (and bivalent) relation with another fundamental legal ideal, justice.

Keywords
Legal certainty, positivism, non-positivism, theory of legal reasoning, argumentation, justice.

* S.Bertea, “Towards a New Paradigm of Legal Certainty”, Legisprudence 2, 2008, 25-45



