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1 Polymenopoulu, Eleni , “Cultural Rights in the Case Law of the International Court of Justice” , Published
online by Cambridge University Press: 24 April 2014 , p 34.
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2 This has also been clarified by the ICJ since the 1970s; see This has also been clarified by the ICJ since the
1970s; see South West Africa, Second Phase, Judgment, 1.C.J. Reports 1966, at 39-41, paras. 66-9.

3 C.Greenwood, ‘Recent developments in International Law and the role of the International Court of Justice’,
Lecture at the London School of Economics(LSE), 29 July 2010.

4 Tbid. See also on this point the South West Africa cases, supra note 18, para.88 : ‘although a right of this kind
may be known to certain municipal systems of law, it is not known to international law as it stands at present:
nor is the Court able to regard it as imported by the ‘general principles of law’ referred to in Article 38,
paragraph 1 (c), of its Statute.’

5 IC]J statute, art.36, para.1 provides that ‘the jurisdiction of the Court comprises all cases which the parties refer
to it and all matters specially provided for in the Charter of the United Nations or in treaties and conventions in
force’.

6 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion,
2004 1CJ Rec. 136.

7 Ibid. at 181, para.112, invoking especially article 14 of the ICESCR on the right to education, which provides
for transitional measures
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8 Ibid, at 180, para. 112. According to the Court, the Covenant applies not only to the territories over which a
State party has sovereignty, but also to ones over which that State exercises territorial jurisdiction, even though
it contains no provision on its scope of application
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9 Ibid. at 159, para.133, citing the Report of the Special Committee to Investigate Israeli Practices Affecting the
Human Rights of the Palestinian People and Other Arabs of the Occupied Territories Al5131311, 22 August 2003,
para. 26.

10 Dispute Regarding Navigational And Related Rights (Costa Rica v. Nicaragua), Judgment of 13 July 2009.
11 Memorial of Costa Rica, Vol 1, 29 August 2006, para.1.07-1.08, 5.142 et seq.

12 Due to the absence of jurisdictional basis, not all issues related to the way of life of the riparian communities were
examined (e.g. the fact that the inhabitants of the boards of the river‘commonly used and still uses the river for travel
for the purpose of meeting the essential needs of everyday life which require expeditious transportation, such as
transport to and from school or for medical care’. See paras. 74—76 of the Judgement and also Greenwood, supra note
21

13 Navigational And Related Rights, supra note 43, at 265, para.141: ‘The Court recalls that the Parties are
agreed that all that is in dispute is fishing by Costa Rican riparians for subsistence purposes. There is no
question of commercial or sport fishing’.

14 See, M. Milanovic, ‘The ICJ and Evolutionary Treaty Interpretation’ (2009) European Journal of International Law:
Talk! (14 July 2009) < http://www.ejiltalk.org/the-icj-and-evolutionary-treatyinterpretation/> accessed 28 July 2013.
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15 UN Declaration on the Rights of Indigenous Peoples, GA 61/295, art. 26, para.2.

16 Frontier Dispute (Burkina Faso/Niger), Judgment, 16 April 2013.

17 Frontier Dispute (Burkina Faso/Niger), Memorial of the Republic of Niger, April 2011, at 40, para.2.5.
18 Frontier Dispute (Burkina Faso/Niger), supra note 56, para.112.

19 Chapter 111 of the 1987 Protocol of Agreement

20 Ibid, para.112.

21 Judge Bennouna
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24 “The work in issue contained poems which, through the frequent use of pathos and metaphors, called for
self-sacrifice for ‘Kurdistan’ and included some particularly aggressive passages directed at the Turkish
authorities. Taken literally, the poems might be construed as inciting readers to hatred, revolt and the use of
violence. In deciding whether they in fact did so, it must nevertheless be borne in mind that the medium used by
the applicant was poetry, a form of artistic expression that appeals to only a minority of readers”

25As to the tone of the poems in the present case — which the Court should not be taken to approve — it must be
remembered that Article 10 protects not only the substance of the ideas and information expressed but also the
form in which they are conveyed

26 “... the book contains passages in which graphic details are given of fictional illtreatment and atrocities
committed against villagers, which no doubt creates in the mind of the reader a powerful hostility towards the
injustice to which the villagers were subjected in the tale. Taken literally, certain passages might be construed as
inciting readers to hatred, revolt and the use of violence. In deciding whether they in fact did so, it must
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nevertheless be borne in mind that the medium used by the applicant was a novel, a form of artistic expression
that appeals to a relatively narrow public compared to, for example, the mass media” (§ 41).

27 “... even though some of the passages from the book seem very hostile in tone, the Court considers that their
artistic nature and limited impact reduced them to an expression of deep distress in the face of tragic events,
rather than a call to violence.
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28 Interpretation of the American Declaration of the Rights and Duties of Man within the Framework of Article 64 of the
American Convention on Human Rights (1989), Advisory Opinion OC-10/89, Inter-Am Ct HR (Ser A) N° 10, at para 2.
29 Ibid. at paras 37-38
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30 mayagana

31 Case of Mayagna (Sumo) Awas Tingni Community vs. Nicaragua, supra note 42 at para 151.

32 American Convention on Human Rights, supra note 5 at Article 21 (1), (2), and (3). This provision
establishes that: “1. Everyone has the right to the use and enjoyment of his property. The law may subordinate
such use and enjoyment to the interest of society; 2. No one shall be deprived of his property except upon
payment of just compensation, for reasons of public utility or social interest, and in the cases and according to
the forms established by law; 3. Usury and any other form of exploitation of man by man shall be prohibited by
law”

33 Case of Yakye Indigenous Community vs. Paraguay (2005) Inter-Am Ct HR (Ser C) N° 125 at 2, para 2. For a brief
comment on the relation between the Yakye Case and multiculturalism see Cancado Trindade, “The Right to Cultural
Identity”
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